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APPENDIX I

Canada – a study in legal bilingualism. 

Language rights under the Canadian constitution.

The Canadian Charter of Rights and Freedoms Act 1982, “the Charter”, (Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 ) Sections 16- 22, which are entitled “Official languages of Canada”, set out the status of English and French in various settings, including the court room. The Charter states as follows: 

“OFFICIAL LANGUAGES OF CANADA

 16. (1) English and French are the official languages of Canada and have equality of status and equal rights and privileges as to their use in all institutions of the Parliament and government of Canada.

(2) English and French are the official languages of New Brunswick and have equality of status and equal rights and privileges as to their use in all institutions of the legislature and government of New Brunswick.

(3) Nothing in this Charter limits the authority of Parliament or a legislature to advance the equality of status or use of English and French.

 16.1 (1) The English linguistic community and the French linguistic community in New Brunswick have equality of status and equal rights and privileges, including the right to distinct educational institutions and such distinct cultural institutions as are necessary for the preservation and promotion of those communities.

(2) The role of the legislature and government of New Brunswick to preserve and promote the status, rights and privileges referred to in subsection (1) is affirmed.

 17. (1) Everyone has the right to use English or French in any debates and other proceedings of Parliament. 

(2) Everyone has the right to use English or French in any debates and other proceedings of the legislature of New Brunswick. 

18. (1) The statutes, records and journals of Parliament shall be printed and published in English and French and both language versions are equally authoritative. 

(2) The statutes, records and journals of the legislature of New Brunswick shall be printed and published in English and French and both language versions are equally authoritative. 

19. (1) Either English or French may be used by any person in, or in any pleading in or process issuing from, any court established by Parliament.

 (2) Either English or French may be used by any person in, or in any pleading in or process issuing from, any court of New Brunswick. 

20. (1) Any member of the public in Canada has the right to communicate with, and to receive available services from, any head or central office of an institution of the Parliament or government of Canada in English or French, and has the same right with respect to any other office of any such institution where

 (a) there is a significant demand for communications with and services from that office in such language; or

 (b) due to the nature of the office, it is reasonable that communications with and services from that office be available in both English and French.

 (2) Any member of the public in New Brunswick has the right to communicate with, and to receive available services from, any office of an institution of the legislature or government of New Brunswick in English or French.

21. Nothing in sections 16 to 20 abrogates or derogates from any right, privilege or obligation with respect to the English and French languages, or either of them, that exists or is continued by virtue of any other provision of the Constitution of Canada. 

22. Nothing in sections 16 to 20 abrogates or derogates from any legal or customary right or privilege acquired or enjoyed either before or after the coming into force of this Charter with respect to any language that is not English or French.” (emphasis added)

The province of New Brunswick is referred to specifically in the Charter. New Brunswick, along with Ontario, Quebec and Nova Scotia, was one of the first provinces to join together to form the Dominion of Canada in 1867. The New Brunswick Commission for Official Languages, comments that with the enacting in 1969 of the New Brunswick Official Languages Act it was made Canada’s first, and only, bilingual province. Certain language rights in this province were then entrenched at a federal level by the Charter of Rights and Freedoms. The obligations flowing from these rights apply to the Legislature and it’s institutions as well as the government of New Brunswick. As part of the Canadian constitution, any law or government action inconsistent with the Charter is unconstitutional (see: http://www.officiallanguages.nb.ca/publications-links-other/history-official-languages ). Michel Helie at page 381 of his article: Michel Y. Hélie, “Michel Bastarache’s Language Rights Legacy” (2009), 47 S.C.L.R. (2d) 377;

“As an influential and active minority language rights advocate with broad roots in New Brunswick, it is difficult not to see Michel Bastarache’s influence in these constitutional provisions*. [Footnote: *Michel Bastarache is described as “one of the artisans of New Brunswick’s bilingual status” in The Great Names of the French-Canadian Community. …See online: <http://franco.ca/edimage/grandspersonnages/en/carte_v04.html>] As he wrote in 1991:

Fighting assimilation, therefore, requires a degree of linguistic institutional completeness which, I submit, can only be achieved through meaningful constitutional protection.” [Michel Bastarache, “Language Rights in the Supreme Court of Canada: The Perspective of Chief Justice Dickson” (1991) 20 Man. L.J. 392, at 392]
Language Rights in Canada were born out of a historical and political compromise between its two founding peoples; the British settlers and the French settlers. The initial status of language rights in the Constitution Act of 1867 was discussed by Hélie at page 379;

“With small deference to the need to ensure a modicum of accommodation for the participation of the minority Francophone population in federal institutions, section 133 of the Constitution Act, 1867 guarantees the right to use either French or English in the federal Parliament and federally established courts, as well as the requirement that federal statutes be published in both languages.

Even the modest guarantees under section 133 were contingent upon Quebec accepting to be subject to the same strictures in regard to its provincial assembly, courts and statutes. Although section 133 was not made applicable to any of the other original uniting provinces, it was extended to Manitoba upon its entry into Confederation.

From this perspective of Confederation, the survival of the French language and culture would depend on the people and government of Quebec. Developments after Confederation intended to do away with the use of the French language in other parts of the country, notably in New Brunswick, Ontario and Manitoba, would confirm this view of Confederation to the dismay of many French-Canadians. In response, an alternative interpretation of Confederation developed which was premised on a compact between two nations (or two founding peoples): English Canada and French Canada.”

The Official Languages Act 1969 (OLA), Hélie comments, was enacted to provide “a degree of official bilingualism at the federal level throughout Canada” and was a response to a report entitled “The B & B Report”, officially known as Hugh R. Innis, Bilingualism and Biculturalism: An Abridged Version of the Royal Commission Report (Ottawa: McClelland and Stewart Ltd., 1973). On commenting upon this report Hélie says;

“The meaning of the equality of both official languages is not self-evident. For instance, the right to receive services from the federal government in the official language of choice was subject to demographic requirements. The B & B Commission sought an approach “determined by the realities of Canadian life”. It adopted “an approach aimed at attaining the greatest equality with the least impracticality”. This meant that services should be available “wherever the minority is numerous enough to be viable as a group”.” (emphasis added) 

It was this approach that influenced the 1969 Act.

The Canadian Charter of Rights and Freedoms Act 1982, according to Hélie, “entrenched the key aspects of the OLA”. Hélie noted one significant departure from the OLA;

“The most noteworthy change is the absence of any express reference to Quebec in sections 16 to 22 of the Charter and the presence of special provisions under which New Brunswick subjects itself to language rights equal to and beyond those applicable to the federal government. For instance, under section 20(2), New Brunswick must provide services in both official languages without reference to demographic criteria. More significantly still, section 16.1 (added in 1993) provides that the English and French “linguistic communities” (not merely the languages) have “equality of status and equal rights” including:

“… the right to distinct educational institutions and such distinct cultural institutions as are necessary for the preservation and promotion of those communities.”

Jury trials in Canada.

- How a Francophone jury is assembled.

Regardless of the linguistic demographics of a province, when a trial is to be held, the accused person is entitled to a trial through either of the official languages of Canada, i.e. English or French, this includes a judge and jury that are fluent in the language. British Columbia, a predominantly Anglophone province with a French speaking minority, has provided for this by means of maintaining two jury registers. The Justice website for British Columbia, (which can be accessed at http://www.justicebc.ca/en/cjis/you/juror/french-trials/index.html ), provides the following information to potential jurors; 

“The provincial voters list is used to summon individuals for English-speaking jury trials. Names in the database are picked at random and summonses are issued to those that have been identified. If you are a registered voter in British Columbia, your name and address appears in this database.

Since 1990, Francophone accused persons in British Columbia have the right to be tried by a judge and jury who speak French. French-speaking jury trials are very rare in British Columbia, with only one, on average, occurring per year. It’s important to ensure the French-speaking juror list is updated so that French-language jury trials can be provided whenever possible.

If you are a French-speaking British Columbian and wish to have your name transferred from the current database used for summoning individuals for English-speaking jury trials to the database used for summoning for individuals for French-speaking trials, click here. The information you provide will be kept confidential.” (emphasis added)

A juror list specifically for French-language trials is maintained in British Columbia despite small number of such trials which take place. British Columbia’s court services actively recruits for this jurors list by trying to increase the awareness of its existence. The excerpt below was advertised on the Government of British Columbia Newsroom website to potential Francophone jurors in Victoria, British Columbia, on the 20th September 2013.(It can be accessed at: http://www.newsroom.gov.bc.ca/2013/09/bc-calls-for-french-speaking-jurors.html ); 

“VICTORIA - Are you French-speaking or bilingual and eligible to be a juror? If so, B.C.'s court services invites you to put your name on its French-language jury list. All eligible B.C. voters are listed on the general jury list. 

Adding your name to the French-language jury list is as simple as going to the website -www.ag.gov.bc.ca/courts/jury_duty/info/french-trials.htm - and choosing to move your name from the general jury list to the list for French-language trials.

Why It Matters:

Serving on a jury is a civic responsibility that is essential to our justice system. Many British Columbians may be unaware there is a juror list specifically for French-language trials. The website helps expand the pool of eligible bilingual individuals…”

- The importance of the jury trial in Canada Jury Representativeness.

Some academic commentators have looked at this issue. Schuller & Vidmar note; that a change of venue is also an option, in special circumstances, for an accused person who wishes to have the trial conducted in the language that is the minority language of a province: -

Schuller & Vidmar “The Canadian Criminal Jury Trial” (2011), 086 Chi.-Kent L. Rev. 497. At pages 499-500;

“LIMITATIONS ON THE RIGHT TO A JURY TRIAL

Although the right to jury trial is enshrined in the Canadian Charter of

Rights and Freedoms, that right needs to be understood in the context of the

Criminal Code [Canada Criminal Code, R.S.C. 1985, c. C-46] ….
Canada has two official languages, English and French. Section 530 of the Code provides that an accused has the right to be tried by a judge and jury who speak the language of the accused, or, if special circumstances warrant it, a judge and jury Section 531 provides that a change of venue to a different territory within a province may be made in order to obtain a jury with the required language skills. Additionally, as will be discussed in more detail below, exceptions are made for aboriginal peoples in Canada's arctic regions….

When summary conviction offenses are taken into account, the vast bulk of criminal cases, at least ninety percent, are tried by judge alone. That said, the institution of the criminal jury continues to occupy an important place in Canadian law.” (emphasis added)
Few cases have been taken regarding jury repetitiveness in Canada. The cases which have been taken have centred on gender and irregularities in the selection of aboriginal citizens (page 501);

“Litigation based on an unrepresentative jury pool is sparse. At the start of the trial the prosecution or defence may challenge the whole jury array on the grounds of fraud, partiality, or misconduct, but such challenges have been infrequent. In R. v. Catizone and R. v. Nepoose new arrays were ordered when too few women appeared on the original arrays. In R. v. Nahdee, the accused successfully challenged the array because of irregularities in the selection of aboriginal persons, and in R. v. Born with a Tooth the Crown prevailed on a challenge to irregularities in the selection of aboriginal citizens. However, challenges to arrays on the grounds that they did not contain a sufficient proportion of persons of a racial or ethnic group have tended to fail if there were no irregularities in the selection process itself. If the challenge to the array is not made at the start of trial, section 670 of the Criminal Code states that any irregularity in the summoning or empanelling of the jury shall not be grounds for reversing a verdict. It is not clear how successful an appeal would be if strong evidence showing deliberate racial or gender biases in selection were produced after a conviction.”

At page 504, while commenting on peremptory challenges, Schuller & Vidmar note that legal issues on jury representativeness are at a minimum, given the case law and Criminal Code; 

“Given the tighter controls in Canada on the trial process, coupled with

the restrictive pretrial questioning of jurors and the fact that legal issues of

jury representativeness are minimized by case law and the Criminal Code,

peremptory challenges have not been as controversial as they have been in

England or the United States.”

- There is a right to a trial by jury through either of the national languages of Canada (R v Beaulac).

R v Beaulac [1999] 1 SCR 768 was the second of three cases that marked a significant departure from the preceding case law regarding language rights in Canada. (The other cases were Reference re Secession of Quebec, [1998] S.C.J. No. 61 and Arsenault-Cameron v. Prince Edward Island [1999] S.C.J. No. 75.) The ratio and indeed legacy of Beaulac is that language rights are distinct; they are not related to the right to a fair trial or to the ability to conduct a defence in one language or another. They are human rights which are protected in Canada; constitutionally and through legislation. The purpose of giving legal recognition to two official languages was not to ensure fair procedures but to give strong cultural recognition to the minority language of a given province. This was born out of a historical political compromise. Language is a key element of cultural identity and the failure of the State to validate the language rights of citizens renders those rights hollow.

Bastarache J delivered the judgment of the Court and at paragraphs 20 and 22 noted the responsibility such language rights placed on “the system”;

“These pronouncements are a reflection of the fact that there is no contradiction between protecting individual liberty and personal dignity and the wider objective of recognizing the rights of official language communities. The objective of protecting official language minorities, as set out in s. 2 of the Official Languages Act, is realized by the possibility for all members of the minority to exercise individual rights which are justified by the existence of the community. Language rights are not negative rights, or passive rights; they can only be enjoyed if the means are provided. This is consistent with the notion favoured in the area of international law that the freedom to choose is meaningless in the absence of a duty of the State to take positive steps to implement language guarantees.” (emphasis added) 

Paragraph 22;

“With regard to existing rights, equality must be given true meaning. This Court has recognized that substantive equality is the correct norm to apply in Canadian law. Where institutional bilingualism in the courts is provided for, it refers to equal access to services of equal quality for members of both official language communities in Canada.” (emphasis added)
After Beaulac the obligation on a court to provide a trial in the national language chosen by the accused, either French or English, was clear. All a person need demonstrate is the ability to instruct counsel through the chosen language, a fluency in the alternative language is not a matter to be considered (see paragraph 34 of Beaulac). It is the obligation of there Government to ensure the proper institutional infrastructure is there to support language rights in official settings. Bastarche J. stated at paragraph 39;

“I wish to emphasize that mere administrative inconvenience is not a relevant factor. The avail of court stenographers and court reporters, the workload of bilingual prosecutors or judges, the additional financial costs of rescheduling are not to be considered because the existence of language rights requires that the government comply with the provisions of the Act by maintaining a proper institutional infrastructure and providing institution services in both official languages on an equal basis.” (emphasis added)

Bastarche J enunciated clearly the origins of such language rights, and at paragraph 34 stated;

“The solution to the problem, in my view, is to at the purpose of s. 530. It is, as mentioned earlier, to provide equal access to the courts to accused persons speaking one of the official languages of Canada in order to assist official language minorities in preserving their cultural identity Ford, supra, at p. 749. The language of the accused is very personal in nature; it is an important part of his or her cultural identity. The accused must therefore be afforded the right to make a choice between the two official languages based on or her subjective ties with the language itself. The principles upon which the language right is founded, the fact that the basic right is absolute, the requirement of equality with regard to the provision of services in both official languages of Canada and the substantive nature of the right all point to the freedom of Canadians to freely assert which official language is their own language.... ….The court, in such a case, will not inquire into specific criteria to determine a dominant cultural identity, nor into the language preferences of the accused. It will only satisfy itself that the accused is able to instruct counsel and follow the proceedings in the chosen language.” (emphasis added)

The purpose of having two official languages was elaborated upon at paragraph 41;

“The right to a fair trial is universal and cannot be greater for members of official language communities than for persons speaking other languages. Language rights have a totally distinct origin and role. They are meant to protect official language minorities in this country and to insure the equality of status of French and English. This Court has already tried to dissipate this confusion on several occasions.” (emphasis added) 

